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EPA's local government advisers, stormwater managers and some environmentalists are urging the 

agency to specify in its Clean Water Act (CWA) jurisdiction rule that man-made stormwater and green 

infrastructure features such as ditches, pipes and municipal separate storm sewer systems (MS4) 

components are not considered “waters of the United States.” 

The proposed rule, which EPA is taking comment on through Nov. 14, has drawn criticism from many 

quarters, including charges from industry and GOP lawmakers that it would unlawfully expand the CWA's 

reach beyond what Congress intended, but stakeholders have also raised questions about how the 

proposal might affect green infrastructure and other stormwater control measures (SCM). 

“We simply cannot make case-by-case decisions on SCMs,” Randy Neprash, of Minnesota Cities 

Stormwater Coalition, said on a Nov. 6 webinar hosted by Water Environment Federation (WEF), 

“Viewpoint: Potential Impacts of Waters of the U.S. Rulemaking on Stormwater Infrastructure.” 

Neprash said that the CWA rule should include “clear and broad exclusions for stormwater features,” but 

provide more narrow exceptions to those exclusions to clarify that some types of natural stormwater 

conveyances, such as those involving natural wetlands, should be considered jurisdictional. 

In a Nov. 11 email addressed to local stormwater managers and sent via EPA's listserv, Neprash suggests 

language to clarify the issue, and urges other groups to adopt similar suggestions in their comments on 

the rulemaking, saying, “Getting this exclusion language into the federal rule would have a significant 

positive outcome on our work as urban stormwater professionals.” 

The email suggests that EPA add to its categorical exclusions in the proposal “fully constructed stormwater 

measures” and define the term to include: “constructed stormwater ponds, constructed stormwater 

wetlands, rain gardens, infiltration devices and structures, groundwater recharge facilities, stormwater 

reuse facilities, swales, bioswales, Low Impact Development structures and BMPs, pipes, streets, curbs, 

gutters, roadside ditches, man-made channels, storm drains, and other constructed stormwater control 

and conveyance structures, devices, and features.” 

Similarly, in a Nov. 5 report summarizing its initial findings and recommendations to the agency on the 

proposed rule, EPA's Local Government Advisory Committee (LGAC) writes that it is recommending that 

“manmade conveyance components of MS4s be exempt from Waters of the United States.” Those would 

would include “manmade green infrastructure, roads, pipes, manmade gutters, manmade ditches, 

manmade drains, and manmade ponds.” 

CWA Jurisdiction 

Natural conveyance components of MS4 systems, however, should be included under CWA jurisdiction, 

LGAC writes. The report also says the proposed rule should “incentivize” green infrastructure, and asks, 

“Are there additional policy discussions that could help address local questions about implementation, 

such as ditch maintenance or green infrastructure?” 

One environmentalist says that “EPA is hearing this from a variety of sectors, including ours,” adding that 

it is important to clarify that the scope of CWA jurisdiction does not extend to stormwater management 



facilities that temporarily retain or detain stormwater. “This would be particularly important for ensuring 

that green infrastructure infiltration basins and artificial 'wetlands' don’t face additional regulatory 

hurdles or barriers,” that source says. 

The remarks pile onto concerns previously raised by local government officials that the proposal could be 

interpreted to make stormwater channels and other green infrastructure features that discharge to 

protected waters into jurisdictional waterbodies in their own right, which would subject them to a broader 

swath of CWA regulations. 

During the WEF call Nov. 6, Donna Downing, of EPA's Office of Water's wetlands division, answered, “yes,” 

when asked if a water of the U.S. can also be a point source discharge. 

And during a June 11 hearing of the House Transportation & Infrastructure (T&I) Committee's water 

resources panel, National Association of Counties' (NACO) Dusty Williams raised concerns in his written 

testimony that the proposed CWA rule would allow regulators to assert jurisdiction over stormwater 

systems, potentially expand CWA regulations of MS4s and negatively impact green infrastructure projects. 

"The proposed rule could inadvertently impact a number of these facilities by requiring Section 404 

permits for green infrastructure construction projects that are jurisdictional under the new definitions in 

the proposed rule," Williams said in his testimony. It is also unclear whether a section 404 permit, required 

under the CWA for dredge-and-fill activities that occur in jurisdictional waters, would be required for 

routine maintenance activities once green infrastructure projects were implemented. 

At issue is the concern that some stormwater features "may meet the definition of a tributary" in the 

proposed rule, which would define the term as "water physically characterized by the presence of a bed 

and banks and ordinary high water mark," and waters that "contribute flow, either directly or through 

another water" to a jurisdictional waterbody. 

Proposed Rule 

The proposed rule, issued jointly by EPA and the Army Corps of Engineers, seeks to clarify the law's reach 

after a set of Supreme Court rulings created legal confusion over when smaller, isolated waters are 

jurisdictional. 

In Solid Waste Agency of Northern Cook County v. Corps, the high court held that regulators could not 

cite the presence of migratory birds as the sole basis for asserting jurisdiction. 

In Rapanos v. United States, the justices split over what test to use for determining jurisdiction. Justice 

Antonin Scalia ruled in the court's plurality decision that only "relatively permanent waters" that hold a 

"continuous surface connection" to a traditionally navigable water can be considered jurisdictional. By 

contrast, Justice Anthony Kennedy ruled in a concurring opinion that waters that share a "significant 

nexus" to navigable waters can be regulated. 

The administration's proposed rule generally seeks to follow Kennedy's approach, defining "significant 

nexus" as one that "significantly affects the chemical, physical, or biological integrity" of jurisdictional 

waters. 

EPA officials have sought to downplay the green infrastructure concerns, particularly given that the agency 

is widely encouraging municipalities to install green infrastructure. For example, then-EPA water chief 



Nancy Stoner told the NACO annual conference earlier this year that, "If no permit [is] needed now, no 

permit will be needed after this rule is finalized.” 

But Stoner also cautioned in the presentation that some MS4s may include jurisdictional waters, and that 

the "proposed rule does not change the regulation of MS4s." -- Bridget DiCosmo 

(bdicosmo@iwpnews.com) 


