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White Bear Lake Restoration Association, 
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Commissioner of the Minnesota Department of 
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This matter came on before the undersigned on the 6th  day of May 2014 
pursuant to: 

1) The motion of Plaintiff White Bear Lake Restoration Association 

for summary judgment; 

2) The motion of Plaintiff/Intervenor White Bear Lake Homeowners' 

Association for summary judgment; 

3) The motion of Defendants DNR and its Commissioner for 

summary judgment as to the Complaints of both the Plaintiff and 

of the Plaintiff/Intervenor; and 

4) The motion of Defendant Town of White Bear Lake for partial 

summary judgment. 

The appearances were as noted on the record. 

Based upon all the files, records and proceedings herein, and having long 

and seriously considered the arguments of the various parties, the Court makes 

the following: 

ORDER 

1. The motion of Plaintiff White Bear Lake Restoration Association is denied in 

its entirety. 

2. The motions of Defendants DNR and its Commissioner are denied in their 

entirety. 

3. The motion of Defendant Town of White Bear Lake for partial summary 

judgment is denied. 

4. The motion of Plaintiff/Intervenor White Bear Lake Homeowners' 

Association is granted in part and denied in part: 

A. Plaintiff/Intervenor's summary judgment motion is granted as to 

the question of whether the public trust doctrine affords a 

common law cause of action to protect the public's use rights to 

the water and lakebed of White Bear Lake. 
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B. Plaintiff/Intervenors summary judgment motion as to whether 

the Defendants violated their fiduciary right to the public remains 

a question of fact and is denied. 

5. The attached Memorandum is made a part hereof and incorporated by 

reference. 

29 August 2014 BY T r  E COURT: 

Margaret M. Marrinan 

Judge of District Court 
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Memorandum 

Plaintiff White Bear Lake Restoration Association ("Restoration 

Association") brings suit against the Minnesota Department of Natural Resources 

("DNR") and its commissioner ("Commissioner") under the Minnesota 

Environmental Rights Act ("MERA")1, alleging that water appropriation permitting 

decisions made by Defendants have lowered the elevations of 1) White Bear Lake 

and 2) the Prairie du Chien-Jordan Aquifer in violation of that statute. Intervenor 

White Bear Lake Homeowners' Association ("Homeowners' Association) joins 

those allegations and additionally asserts that Defendants are in violation of the 

public trust doctrine. 

Four motions for summary judgment were presented to the Court May 6, 

2014: 

A. The Restoration Association moved for summary judgment alleging 

violations of MERA, of Minnesota Rule 6115.0670, M.S. 383A.07, Subd. 

19, of M.S. 103G.285 and .287, and of White Bear Lake Conservation 

District Ordinance No. 6. 

B. The Homeowners' Association also moved for summary judgment based 

upon 1) its own MERA claim and 2) its claim that the Defendants have 

violated the public trust doctrine regarding these natural resources. 

C. For their part, Defendants DNR and its Commissioner sought summary 

judgment as to the complaints of both Plaintiff Restoration Association 

and Intervenor Homeowners' Association, urging that the Court grant 

summary judgment on all of Plaintiffs' MERA and public trust doctrine 

claims. 

The basis for the DNR Defendants' motion regarding MERA is three-fold: 

1) The DNR has not violated any environmental standard; 

1  M.S. Chapter 116B. 

1 
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2) Plaintiffs have not established a material adverse impact to White 

Bear Lake; and 

3) Even if Plaintiffs have presented a prima facie MERA case, there is 

no feasible or prudent alternative to the actions of the DNR. 

The basis for the Defendants' motion regarding the public trust 
claims is also three-fold: 

1) There are no facts that would establish such a violation; 
2) Plaintiffs have no affirmative cause of action under the doctrine; 

and 

3) The Court has no authority to expand the public trust doctrine to 

include surface water or groundwater appropriations. 

D. Intervening Defendant Town of White Bear Lake moved for partial 

summary judgment on the basis that the Plaintiffs have not exhausted 

their administrative remedies. 

Summary Judgment Standard  

Summary judgment should be granted where the pleadings, discovery, 

admissions and affidavits, if any, "show that there is no genuine issue as to any 

material fact and that either party is entitled to a judgment at as matter of law". 

Minn. R. Civ. P. 56.03. In response to such a motion, the adverse party may not 

simply deny the opposition's pleading, but must present specific facts 

demonstrating that there is a genuine issue for trial. Minn. R. Civ. P. 56.05. 

The Court must accept as true the factual testimony produced by the 

responding party and construe the evidence in the light most favorable to it,2  and 

any doubt as to the existence of a genuine issue of material fact must be resolved 

in favor of finding that the fact issue exists.3  

2 

Fabio v. Bellomo, 504 N.W. 2d 758 (Minn. 1993). 
3  Rathbun v. WT Grant Co, 219 N.W.2d 641,646 (Minn. 1974). 

2 



62-CV-13-2414 

Undisputed Facts  

White Bear Lake, a 2400 acre lake in Washington and Ramsey Counties, was 

a navigable water at the time of statehood and is a natural resource as defined 

under M.S.§116B.02. The lake has a small ratio of watershed area to lake area, 

and its depth has fluctuated over a range of more than seven feet since 1901. The 

DNR reported that the lake reached its lowest recorded water level of 918.84 feet 
on January 10, 2013. 

Underlying the lake are the Prairie du Chien and Jordan aquifers, the 

primary aquifers used for drinking water in the Twin Cities metropolitan area. 

It has been known for decades that there is a relationship between surface 

water and groundwater at White Bear Lake. Both the elevation of the lake and 

the elevation of the Prairie du Chien-Jordan aquifers may affect the rate at which 

water seeps out of the lake. However, no one has yet quantified the impact of 

pumping on lake levels. 

The DNR's expert, Matthew J. Tonkin, has stated that: 

"Since White Bear Lake is hydraulically connected to the adjacent 

[Prairie du Chien-Jordan] aquifers, groundwater extraction from 

aquifers that are hydraulically connected to (that is, receive water 

from or discharge water to) White Bear Lake does have the potential 

to change the water level within the lake. This consequence of the 

interaction between groundwater and surface water can be 

reasonably assumed based on fundamental hydrologic principles." 

This premise "is not disputed by Minnesota DNR, and is identified as 

plausible by the DNR (1998)."5  

M.S. § 103G.255 et seq. authorizes the DNR, and the DNR alone, to issue 

ground water appropriations. Since January 1, 1988, the DNR has posted on its 

website information on groundwater appropriations throughout the state. 

4  Crosby Aff. 17, p. 3 
s  Id, p.31 

3 
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The relationship between ground and surface water near White Bear Lake 

was the subject of a study by the U.S. Geological Survey (Groundwater and 
Surface Water Interactions near White Bear Lake, Minnesota, through 2011). This 
study focused on pumping by ten municipalities in the northeast metropolitan 

area. With the exception of the city of Hugo, none of the remaining nine 

municipalities received an amendment to their groundwater appropriation permit 

in 2010 or later. As for Hugo, it was permitted to add a new well, but was not 

allowed to increase the volume of water it appropriated. 

In the two-mile buffer around the lake, high capacity groundwater use from 

the Prairie du Chien-Jordan aquifer has fluctuated no more than 25% since the 
late 1980s.6  The Metropolitan Council has stated that the drawdown of these 

aquifers may reach fifty percent (50%) of the available head [i.e. pressure] in 

some limited areas by the year 2030. Because of concern over the depletion of 

this groundwater, the DNR has established a groundwater management area in 

the northeast metro and is in the process of developing its strategic plan for its 
stewardship. 

A. Restoration Association Claims: MERA 

Holding: The motions for summary judgment made by Plaintiffs as well as 

Defendants are denied. 

Plaintiff Restoration Association has brought its complaint pursuant to 

MERA, specifically, M.S. Sec. 116B.03.7  (Intervenor Homeowners' Association's 

first count parallels that of the Restoration Association.) The two counts upon 

which it seeks relief allege that Defendants have violated Minnesota 

environmental quality standards by having issued permits authorizing increased 

(and then having failed to modify or terminate) water appropriations within the 

area of hydrologic influence of White Bear Lake. Count I applies specifically to 

6  Crosby Aff. Ex. 11 at 28: DNR graph. The parties have stipulated to this for purposes of the summary judgment 
motion only. 
7  See Complaint, paragraph 25. 
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White Bear Lake itself, while Count II applies to the Prairie du Chien-Jordan 

Aquifer within the area of hydrologic influence around that lake. 

M.S. Sec. 116B.03, Subd. 1 provides that any person residing in the state or 

any association or organization whose members reside in the state: 

"... may maintain a civil action in the district court for declaratory or 

equitable relief in the name of the state of Minnesota against any 

person for the protection of the air, water, land, or other natural 

resources located within the state, whether publicly or privately 

owned, from pollution, impairment, or destruction..." 

Two elements are required to state a prima facie case under this statute: 1) 

a protectable natural resource, and 2) pollution, impairment or destruction of 

that resource.8  Water is a protectable natural resource.9  "Pollution, impairment 

or destruction" is: 

"

...any conduct by any person which violates, or is likely to violate, 

any environmental quality standard, limitation [or] rule...or any 

conduct which materially adversely affects or is likely to materially 

adversely affect the environment..." 10 

Thus, a MERA claim may be based upon either 1) the violation of an 

environmental standard or 2) conduct that has, or probably will, have a material, 

adverse effect on water, a protectable natural resource. The DNR argues that 

Plaintiffs have failed to show a genuine dispute of material fact regarding a 

violation of an environmental quality standard. 

Where a violation of MERA is found, the court may grant declaratory relief, 

equitable relief, and may impose conditions necessary to protect the natural 

8  County of Freeborn v. Bryson, 210 NW2d 290, 297 (Minn. 1973). 
9 M.S. Sec. 116B.02, Subd. 4. 
10  M. S. Sec. 116B.02, Subd. 5. 

5 
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i resource.
n 

 This includes the power to order lakes to be refilled and to set a 

protected lake leve1.12  

Defendants' motion for summary judgment against the Restoration 

Association is based upon three premises: 1) that the DNR did not violate any 

environmental quality standard; 2) that Plaintiffs have not established a material 

adverse impact to White Bear Lake; and 3) that the DNR has no feasible or 

prudent alternative to the actions that it has taken. 

1. Alleged violation of an environmental standard  

In both counts, Plaintiff Restoration Association has pled and supported its 

case regarding Defendants' alleged MERA violations in substantial detail. Among 

those details: 

Defendants are charged with administration of the use, allocation and 

control of state waters. As cited in the 2011 United States Geological 

Survey ("USGS"):13  

A. Over the last twenty years defendants have doubled the 

allowance of ground water appropriated from the area in 

question. 14 
 

B. While there have been fluctuations in the level of White Bear Lake 

and the aquifer over the years, the survey found those had 

generally corresponded to the amount of precipitation received 

up until the year 2000. Since that time both lake and aquifer 

11  M.S. Sec. 1168.07. 
12  State ex rel. Swan Lake Area Wildlife Ass'n v. Nicollet County Bd. of County Comm'rs, 771 NW2d 529, 536 (Minn. 

App. 2009). 
13  This study was prepared with the cooperation of the Minnesota Pollution Control Agency, using data from the 
DNR. 
14 Water withdrawn via groundwater permits issued by the DNR has increased from 800 million gallons per year in 
1980 to 1500 million gallons per year in 2010. (Crosby Aff. Ex. 11). 
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levels have declined to historic low levels, though precipitation 

remained near a thirty-year average. 

C. During that same time period, the survey found that declines in 

both the aquifer and lake were likely caused by increased 

groundwater withdrawals in the area. These withdrawals doubled 

between 1980 and 2010. The majority of the withdrawals came 

from high-capacity wells for which the Defendants had granted 

permits.15  

D. Using molecular isotope analysis of water from the lake and water 

drawn from the wells in the area of the lake, the survey found 

that groundwater pumping stations in the area around the lake 

were drawing water both from the aquifer and from the lake 

itself. 

E. Even after allowing for low precipitation, the survey concluded 

the precipitous decline of water elevation in both White Bear Lake 

(five feet in an eight year period) and in the aquifer was likely 

related to the increased water withdrawals. 

2. Material adverse impact to White Bear Lake  

The DNR has known about the issues of the declining level of the lake 

and aquifer since before 1998. In that year, it published a study that 

concluded that over the long term, "White Bear Lake levels are controlled 

principally by the region's ground water level fluctuations".16  The study 

noted that "comparisons of lake level graphs with ground water level 

graphs shows [sic] a strong correlation between the timing of highs and 

lows of lake levels and observation well levels...This is a strong indication 

15  Crosby Aff. Ex. 5, Bates Stamp DNR001359, DNR0001401 and 1447. 
16  1998 DNR Report (Bates Stamp DNR0005809), found in Crosby Aff. Ex. 4) 

7 
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the two are strongly hydraulically connected and therefore interact with 

one another..."17and among the factors having a long term impact on the 

elevation of the lake are future groundwater appropriations.18  

Although lack of precipitation obviously plays a part in lowering the lake 

level, the DNR has acknowledged that "the increase in groundwater pumping in 

the area is probably to blame for making the low lake levels worse".19  

Between 2003 and 2011, the water level in White Bear Lake declined 

approximately five feet. This shrinkage of water area has resulted in exposed 

lakebed extending hundreds of feet from the normal shoreline. It has created an 

environment ripe for the invasion of noxious species, e.g. Eurasian water milfoil, 

and for the reduction of fish habitat. It has had an obviously deleterious effect not 

just upon the habitat and recreation, but also upon the local businesses that 

depend upon those recreational activities. 

The gravamen of the Restoration Association's complaint is that despite 

this credible information, the DNR has breached its obligations to ensure the 

viability of these natural resources. Its breach has been in 1) failing to consider 

the cumulative impact of the groundwater withdrawn under permits it has issued 

and 2) failing to take remedial measures to protect both lake and aquifer (e.g. by 

setting a protected elevation or restricting pumping). 

Plaintiff Restoration Association has made a strong case supporting its 

allegations that Defendants have violated the rules and statutes referenced 

above. Among the exhibits it has produced is a report from the Metropolitan 

Council (Crosby Aff. Ex. 7) titled "Water Supply Issues in the Metro Area" 

published in August 2013. The report addresses the strain that increased reliance 

on groundwater has put on aquifers, particularly the Prairie du Chien aquifer. It 

notes that in addition to a steady downward trend of water within the aquifer 

itself, that "some effects become visible as [they] impact surface water such as 

17 1. Bates Stamp DNR0005739. 
18  Id. Bates Stamp DNR0005810. 
19  Crosby Ex. 2, Bates Stamp DNR0005714. 

8 
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lakes", and references White Bear Lake specifically.
20 

It goes on to predict that if 

the metro area continues to rely on groundwater as a major source of water 

supply21, the aquifer will see additional decline in water levels22. Among its 

findings: the current approach to water supply management and development is 

unsustainable, the aquifers are being depleted, and lakes, streams and wetlands 

are being damaged.23  

A review of the exhibits submitted by Plaintiff Restoration Association as 

well as by Defendant DNR reflects that there remain major questions of fact in 

this case, among them, the questions of cause and effect, as discussed above, as 

well as the diligence of Defendants in protecting these natural resources. 

For example, despite acknowledging the dramatic decrease in the lake, 

despite knowledge that the lake and aquifer are intricately entwined, the 

evidence reflects that the DNR made its permitting decisions on an individual 

basis and without considering the cumulative effect of groundwater withdrawals 

related to other permits in the area.24  As can be seen in footnote 24, the DNR 

recognized the desirability of establishing an aquifer management approach in 

2009. Yet, as reflected by the November 21, 2013 article "Minnesota DNR 

groundwater study raises worries for future of wells" in the StarTribune, a pilot 

groundwater management area for the northeast metro (which includes White 

Bear Lake) was still in the planning stages, presumably to be "in place in a year or 

so". 25 

In view of the above discussion, the Court believes that the evidence 

produced by all parties regarding these questions reflects material differences in 

the opinions of the many witnesses who have studied this problem (as well as 

20  Crosby Aff. Ex. 7, Bates stamp MET0010837. 
21  Currently only about 20% will be supplied by surface water sources—river water—and about 80% from aquifers. 
Crosby Aff. Ex. 7, Bates stamp MET0010838. 
22  Id., Bates stamp MET0010839. 
23  Id., Bates Sta,p MET0010834. 
24  Crosby Aff., Ex. 8, Bates Stamp DNR0127641. In this 2009 group of emails among DNR hydrologists regarding 
White Bear Lake, Mr. David Leuthe comments that "this also seems like another prime candidate area for an 
aquifer management approach using the principles outlined in 6115.0810...This should be a pretty high priority I 

am assuming?" 
25  Crosby Aff. Ex. 10. 
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possible ways to address it). Summary judgment—whether sought by the 

Plaintiffs or by the Defendants--is not appropriate as to Plaintiff Restoration 

Association's claims under M.S. §116B.01 et seq., M.S. §§ 103G.211, 103G.271, 

103G.285 (surface water appropriation), 103G.287 (groundwater appropriation) 

and Minn.Rules. 6115.270, 6115.0670 and 6115.0750. 

Nonetheless, in an effort to briefly address the concerns raised by the 

Defendants, their positions regarding certain points should be discussed. 

(1) Environmental Quality Standard  

Addressing Plaintiffs' allegation that Defendants violated environmental 

quality standards under MERA, the defense argues that "all of the statutes and 

rules cited by Plaintiffs to support their claims were adopted after the relevant 

permitting decisions were made, do not apply to the facts of this case, or are 

entirely discretionary". 

M.S. §116B.02, Subd. 5, defines "pollution, impairment or destruction" as 

"any conduct...which violates, or is likely to violate, any 

environmental quality standard...which was issued prior to the date 

the alleged violation occurred..." 

Relying on this language, Defendants argue that because the legislation 

governing groundwater appropriation permits (M.S. §103G.287) was adopted in 

2010, and since only one permit amendment was granted since that time (to the 

city of Hugo for an additional well, but not additional appropriation), neither 

M.S. §103G.285, Subd. 3, nor M.S. § 103G.287, Subd. 2 and 5, apply to the 

permitting decisions contested by Plaintiffs. Their position ignores the wording of 

the statute: 

"Groundwater appropriations that have potential impacts to surface 

waters are subject to applicable provisions in section 103G.285." 

M.S. 103G.287, Subd. 2. 

By definition, "appropriation" means "withdrawal, removal, or transfer of 

water from its source regardless of how the water is used". M.S. § 103G.001, 

10 
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Subd. 4. "Appropriation" is not synonymous with "permit". While "permit" refers 

to a single, discrete act akin to licensure, "appropriations" are continuing acts of 

withdrawing water from its source. The fact that a permit has been issued 

previously does not deprive the Commissioner of the ability to control the actual 

appropriations. A permit issued under this statute is subject to "further conditions 

on the term of the permit as the Commissioner may prescribe" as well as to 

"applicable law existing before or after the issuance of the permit". M.S. 

§103G.315, Subd.11 (2) and (3). 

Furthermore, as reflected in the December 2013 deposition testimony of 

Jay Frischman, a hydrogeologist supervisor with the DNR, while that agency does 

not actively go out and modify permits, it does have the power to do so.26  

Thus the fact that these particular statutes were passed in 2010 is not a 

basis upon which to grant summary judgment. 

(2) Material adverse impact on White Bear Lake.  

The argument of the Defendant on this issue is not persuasive. 

(3) Whether the DNR has a feasible or prudent alternative to the actions 

that it has taken.  

The DNR argues that it has no feasible or prudent options in addressing 

these problems. However, that remains a question of fact. The record reflects 

that there are various options. (Whether they are desirable is another question.) 

In the past the DNR has protected an aquifer by limiting pumping when water 

levels dropped below a protected level27. It has the ability to divert waters from 

either the Mississippi or St. Croix Rivers to augment the lake. It can augment the 

lake via surface water obtained from the St. Paul Regional Water Services. It has 

the ability to modify the permits already granted municipalities which draw their 

water from the aquifer. This is hardly an exhaustive list of the potential options 

available. 

76  Crosby Aff., Ex. 8, p. 246. See also P. 122:16-21 of this exhibit, in which Mr. Frischman states that existing 
permits are permissive and can be amended. 
27  Id., p. 123. 

11 
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Given the above, the motions of both the Defendants and of the 
Restoration Association are denied. 

B. Homeowners' Association Claim: Violation of the Public Trust 

Doctrine 

Holding: This motion is granted in part and denied in part. 

The motion is granted as to the question of whether the public trust 

doctrine affords a common law cause of action to protect the public's use rights 

to the water and lakebed of White Bear Lake. 

The motion is denied as to whether the Defendants violated their 

fiduciary right to the public. This remains a question of fact and is denied. 

This common law doctrine stretches back to the days of ancient Roman law. As 
it evolved in the United States, the state holds title to the lakebed, not in the 
usual proprietary sense, but rather in its sovereign capacity28, and as trustee for 
the benefit of the people: 

"It is a title held in trust for the people of the State that they may 
enjoy the navigation of the waters, carry on commerce over them, 
and have liberty of fishing therein freed from the obstruction or 
interference of private parties."29  

MERA has legislatively reinforced this concept, but has not supplanted it: 

"No existing civil or criminal remedy for any wrongful action shall be 
excluded or impaired [by MERA]. The rights and remedies [under 
MERA] shall be in addition to any ...common law rights and remedies 
now or hereafter available."3°  

28  The power of the Commissioner as an agent of the sovereign is articulated in M.S. §84.027, Subd. 2: "The 
commissioner shall have charge and control of all the public lands, parks, timber, waters, minerals, and wild 
animals of the state..." 
29  Illinois Central Railroad Co. v. Illinois, 146 U.S. 387, 452 (1882). 
3°  M.S. § 116B.12. 

12 
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To assert a violation of the public trust doctrine, Plaintiff must prove first 
and foremost that at the time of statehood the lake was used, or susceptible of 
being used, in its natural and ordinary condition as a highway for commerce. Once 
that has been shown, title to the lakebed is held in trust for the people by the 
state in its sovereign capacity. 

Minnesota became a state in 1858. Defendants have asserted that the 
Homeowners' Association "has not produced a single document relating to the 
19th  century history of White Bear Lake in support of its claim [and does not] even 
allege any use [of the lake] for commerce prior to 1877, when it asserts that 
commercial steamboats started operating on White Bear Lake".31  

United States v. Holt State Bank32  discussed the federal test of navigability: 

"The rule long since approved by this Court in applying the Constitution and 
laws of the United States is that streams or lakes which are navigable in 
fact must be regarded as navigable in law; that they are navigable in fact 
when they are used, or are susceptible  of being used, in their natural and 
ordinary condition, as highways for commerce, over which trade and travel 
are or may be conducted in the customary modes of trade and travel on 
water...navigability does not depend on the particular mode in which such 
use is or may be had—whether by steamboats, sailing vessels or 
flatboats..."33  (Emphasis supplied.) 

Contrary to Defendants' argument that the Homeowners' Association has 
produced no evidence in support of its claim that White Bear Lake was navigable 
at the time of statehood, the combined affidavits of Alexandra Klass and of Paul 
Voge (both part of the Homeowners' Association's Memorandum in support of its 
own motion for summary judgment) do support that proposition. A review of the 

31  DNR Memorandum in Support of its Motion for Summary Judgment, p. 23. Following the argument of these 
motions, the Court requested counsel for all parties to submit and file a summary of facts to which they would 
stipulate for purposes of these summary judgment motions. This was done June 6, 2014 ("Stipulated Facts for 
Purposes of Summary Judgment"). Among the stipulations was one that White Bear Lake was navigable at the time 
of statehood. Nonetheless, the Court has included a discussion of this issue as part of its own analysis of this 

motion. 
32  270 U.S. 49, 46 S.Ct. 197 (1926). Under Holt, the test of navigability for purposes of determining ownership of 

the lakebed is based solely upon federal law. 
33  270 U.S. at 199. 

13 
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first survey taken of White Bear Lake in 1848 when compared to the area and 
configuration of the lake today testifies to the fact that it was susceptible of being 
used for navigation before—and at the time of—statehood. 

Defendants argue that the public trust doctrine does not apply to either 
surface water or groundwater appropriation under Minnesota law, regardless of 
the navigability of the body of water. They distinguish those Minnesota cases that 
do address the state's power to regulate and control public waters, arguing that 
those cases were based upon the state's police power rather than the public trust 
doctrine. 

For example, the Defendants argue that the reasoning found in State v. 
Kuluvar34, Herschman v. State35, and Pratt v. State36  should not apply to this case 
because those cases involved use of the state's police power. A reading of these 
cases leads the Court to the opposite conclusion, namely, that the public trust 
doctrine flows from the sovereign capacity of the state through exercise of its 
police power in each instance. For example, in State v. Kuluvar, the Minnesota 
Supreme Court reasoned that: 

"It is fundamental, in this state and elsewhere, that the state in its 
sovereign capacity possesses a proprietary interest in the public  
waters  of the state....When it is established that the public has access 
to waters capable of substantial beneficial use by all who so desire, 
the statute directs that the state fulfill its trusteeship over such 
waters by protecting against interference by anyone, including those 
who assert the common-law rights of a riparian owner. To permit 
such owners to interfere with the natural rights of the public to fish, 
hunt, swim, navigate, or otherwise enjoy such waters would result in 
subordinating public rights to private rights and in abdicating the 
state's trust over an incomparable natural resource."37  (Emphasis 
supplied.) 

Similarly, in Pratt v. State, the Supreme Court described the powers of the state 
over such public assets: 

34  266 Minn. 408, 123 N.W. 2d 699 (1963). 
35  303 Minn. 50, 255 N.W. 2d 841 (1975). 
36 309 N.W.2d 767 (Minn. 1981). 
37  123 N.W.2d at 706. 
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"...[W]aters, once declared public, simply become subject to the 
protection of the state under its regulatory scheme. The state 
exercises this control by virtue of its police power. The state is said to 
hold title only in a sovereign capacity, as trustee for the public good, 
and not in a proprietary sense. [Citations omitted; emphasis 
supplied.] 

Nor does an individual 'own' these lakes...[r]ather, one may have 
rights to the use and enjoyment of the water, rights exclusive of the 
general public, through ownership of lakeshore or lakebed. These 
rights the law calls riparian. One does not own the water; one owns 
riparian rights to the use and enjoyment of the water."38  

That the waters within the lakebed are also under the umbrella of 
the public trust is reflected not only in Minnesota case law, but also in statutory 
provisions. For example, addressing the regulatory policy of the state "to 
conserve and use water resources of the state in the best interests of its people", 
M.S. § 103A.201, Subd. 1, (1) and (2) states that "subject to existing rights, public 
waters are subject to the control of the state" which shall "control the 
appropriation and use of waters of the state". This umbrella covers both lake and 
river waters, not just the beds in which they rest. This is also seen in M.S. 
§103A.208, pertaining to Minnesota rivers, which defines as its policy the 
preservation and protection of certain of those rivers because of their 
"outstanding scenic, recreational, natural, historical, scientific and similar values". 

The combination of these unrefuted facts, along with the above 
discussion of both statutory and case law, leads the Court to conclude that there 
is no genuine question of material fact as to the status of both the lake bed as 
well as its surface water: they are both public trust assets.39  

38  309 N.W.2d 767, 771-772. 
39  While it is possible that the groundwater may also be such an asset, that question is not before the 
Court. However, following oral argument on these summary judgment motions, counsel for the Homeowners' 
Association submitted a Memorandum Order of the California Superior Court for Sacramento County 
(Environmental Law Foundation, et al. v. State Water Resources Control Board et al., No. 34-2010-80000583) which 
held that the public trust doctrine applies if extraction of groundwater adversely impacts a navigable waterway to 
which the public trust doctrine does apply. Copies of that opinion were sent to all counsel of record, none of whom 
responded to it. 
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Accordingly, summary judgment is granted the Homeowners' Association 
as to the question of whether the public trust doctrine affords a common law 
cause of action to protect the public's use rights to the water and lakebed of 
White Bear Lake. 

However, whether the Defendants' management of water appropriation 
permits or its management of this resource actually violated its fiduciary duty to 
the public remains a fact question. The volume and quality of exhibits and 
opinions produced by all parties cannot lead the Court to any other conclusion. 

C. Homeowners' Association Motion regarding M.S. §383A.07, 
Subd. 19 (White Bear Lake Level Protection Statute) 

However interesting this proposition may be, it was neither pled in the 
Homeowners' original complaint nor presented by way of an amendment to 
the complaint. Accordingly, the Court declines to address this issue. 

D. Town of White Bear Lake's Motion for Partial Summary 
Judgment 

Holding: This motion is denied. 

The Town of White Bear Lake's motion is based upon the premise that 
Plaintiffs have not exhausted their administrative remedies with Defendant DNR. 
It focuses on the at-long-last creation of a groundwater management area by the 
DNR and the possible outcome of that decades-long delayed process. 

It is uncontroverted that the DNR failed to implement such a process 
despite having had for a long time the green light from the legislature. It is 
undisputed that, as a result, water-use planning did not take place in the White 
Bear Lake area. It was only after this suit was filed—a year later-- that the DNR 
finally released in October 2013 a "Draft Strategic Plan" for the creation of a 
groundwater management area in the area of White Bear Lake. This despite the 
1998 DNR and 2011 USGS studies, both of which addressed the chronic depletion 
of White Bear Lake and the part played in that depletion by water withdrawals 
from the underlying aquifer. 
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Whether the DNR's stated goal of concluding its plan in late 2014 will be 
reached is not known. Whenever that date might be, the plan would define how 
the DNR "and its partners will improve groundwater management in the area 
over the next five years"40 ...more than twenty years after the 1998 DNR study. 

Plaintiffs' causes of action are not based upon the administrative rules 
governing water appropriation, water use management41,  or water-use 
conflicts42. Those rules pertain to conflicts among water users after the DNR 
restricts permits for surface water and safe yields for groundwater. Because 
neither plaintiff is a water user, neither has an administrative remedy to exhaust; 
neither is subject to the doctrine of exhaustion of remedies.43  

Plaintiffs' causes of action are based primarily upon MERA and the public 
trust doctrine. These are statutory and common law causes of action, not 
administrative remedies. 

Under M.S. 116B.01 (MERA): 

"...it is in the public interest to provide an adequate civil remedy to 

protect air, water, land and other natural resources located within 

the state from pollution, impairment, or destruction." 

To that end, parties such as these Plaintiff associations have been given the 

right to maintain suits such as this in the district court "against any person, for the 

protection of the air, water, land or other natural resources located within the 

state"44. "Persons" against whom MERA actions may be brought include "...any 

state, municipality or other governmental or political subdivision or other public 

agency or instrumentality"45, and the rights and remedies afforded by MERA 

40 Marth Aff., Ex.7, Press Release. 
41  Minn. R. 6115.0810. 
42  Minn. R. 6115.0740. 
43 McKee v. County of Ramsey, 310 Minn. 192, 194 (Minn. 1976). 
44 M.S. Sec. 116B.03, subd. 1. 
45  M.S. Sec. 116B.02, subd.2. 
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"shall be in addition to any administrative, regulatory, statutory, or common law 

rights and remedies now or hereafter available"46. 

If Plaintiffs were to prevail at trial and the Court were to order the DNR to 

protect the lake and aquifer, the DNR would be obligated to take appropriate 

measures to comply with that order. If those measures were to involve permitting 

and appropriation of water, the Town of White Bear Lake would then have the 

right to pursue its own administrative remedies regarding modification of any 

permits within the administrative structure. 

Accordingly, the motion for partial summary judgment is denied. 

8-29-14 MM 

46  M.S. Sec. 116B.12. 
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