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Court of Appeals of Minnesota. 
In the Matter of MINNIKKA PROPERTIES, LLC. 

 
No. A12–2126. 
July 29, 2013. 

 
Background: Landowner appealed Minnesota Pollu-
tion Control Agency (MPCA) order requiring land-
owner to remove waste-tire shreds from driveways 
that it constructed on its property. 
 
Holdings: The Court of Appeals, Halbrooks, J., held 
that: 
(1) evidence supported finding that landowner used 
more tire shreds than necessary, and 
(2) MPCA provided adequate notice of the violation 
as required by due process. 

  
Affirmed. 

 
West Headnotes 

 
[1] Environmental Law 149E 389 
 
149E Environmental Law 
      149EVIII Waste Disposal and Management 
            149Ek386 Evidence 
                149Ek389 k. Weight and sufficiency. Most 
Cited Cases  
 

Substantial evidence in enforcement action sup-
ported Minnesota Pollution Control Agency (MPCA) 
finding that landowner used more tire shreds than 
necessary to protect its driveways from frost heaves 
such that the tire shred use did not qualify as a bene-
ficial use of waste tires; there was evidence that land-
owner used tire shreds in depths up to 10 feet in 
driveway construction, experts testified that less than 

two feet of tire fill was necessary for frost protection, 
there was no expert testimony that more was re-
quired, and only witness to recommended 10 feet for 
frost protection did not cite any scientific material in 
support of that recommendation. M.S.A. § 115A.904; 
Minnesota Rules, part 7035.2860(4)(H). 
 
[2] Administrative Law and Procedure 15A 

786 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-
sions 
            15AV(E) Particular Questions, Review of 
                15Ak784 Fact Questions 
                      15Ak786 k. Conflicting evidence. Most 
Cited Cases  
 
Administrative Law and Procedure 15A 789 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-
sions 
            15AV(E) Particular Questions, Review of 
                15Ak784 Fact Questions 
                      15Ak789 k. Inferences or conclusions 
from evidence in general. Most Cited Cases  
 
Administrative Law and Procedure 15A 792 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-
sions 
            15AV(E) Particular Questions, Review of 
                15Ak784 Fact Questions 
                      15Ak792 k. Technical, expert or scien-
tific evidence. Most Cited Cases  
 

The court defers to an agency decisionmaker's 
conclusions regarding conflicts in testimony, the 
weight given to expert testimony and the inferences 
to be drawn from testimony. 
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[3] Administrative Law and Procedure 15A 

763 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-
sions 
            15AV(D) Scope of Review in General 
                15Ak763 k. Arbitrary, unreasonable or 
capricious action; illegality. Most Cited Cases  
 
Administrative Law and Procedure 15A 786 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-
sions 
            15AV(E) Particular Questions, Review of 
                15Ak784 Fact Questions 
                      15Ak786 k. Conflicting evidence. Most 
Cited Cases  
 

An ALJ's decision is not arbitrary and capricious 
when it credits one opinion when there are differing 
opinions on a matter. 
 
[4] Environmental Law 149E 389 
 
149E Environmental Law 
      149EVIII Waste Disposal and Management 
            149Ek386 Evidence 
                149Ek389 k. Weight and sufficiency. Most 
Cited Cases  
 

Evidence concerning projects that landowner and 
its owner completed prior to the adoption of the bene-
ficial-use rule was irrelevant to Minnesota Pollution 
Control Agency (MPCA) enforcement action regard-
ing excessive use of shredded waste tires to protect 
driveways from frost heaves, as such evidence did 
not demonstrate that the MPCA's application of the 
beneficial-use rule was inconsistent with other appli-

cations of the rule, was unsupported by substantial 
evidence, was arbitrary or capricious, or was affected 
by any error of law. M.S.A. § 115A.904; Minnesota 
Rules, part 7035.2860. 
 
[5] Environmental Law 149E 380 
 
149E Environmental Law 
      149EVIII Waste Disposal and Management 
            149Ek377 Administrative and Local Agencies 
and Proceedings 
                149Ek380 k. Notice and comment. Most 
Cited Cases  
 

Minnesota Pollution Control Agency (MPCA) 
provided landowner sufficient notice of landowner's 
alleged violation of the beneficial-use rule through 
excessive use of shredded waste tires to protect 
driveways from frost heave, as required by due pro-
cess; MPCA's proposed administrative orders put 
landowner on notice of the violation and prompted 
landowner's request for a contested hearing, proposed 
administrative order discussed each beneficial use 
designation that might apply, and landowner request-
ed an administrative hearing only as to whether the 
use, as a substitute for aggregate fill, was excessive. 
U.S.C.A. Const.Amend. 14; M.S.A. Const. Art. 1, § 
7; M.S.A. § 115A.904; Minnesota Rules, part 
7035.2860. 
 
[6] Appeal and Error 30 893(1) 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(F) Trial De Novo 
                30k892 Trial De Novo 
                      30k893 Cases Triable in Appellate 
Court 
                          30k893(1) k. In general. Most Cited 
Cases  
 

The appellate court reviews de novo the proce-
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dural due process afforded a party. U.S.C.A. 
Const.Amend. 14; M.S.A. Const. Art. 1, § 7. 
 
[7] Constitutional Law 92 3879 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and Depri-
vations Prohibited in General 
                92k3878 Notice and Hearing 
                      92k3879 k. In general. Most Cited Cas-
es  
 

Due process requires notice and the opportunity 
for a hearing. U.S. Const. Amend. 14; Minn. Const. 
Art. 1, § 7. 
 

Syllabus by the Court 
*1 The use of waste tires in quantities that ex-

ceed accepted engineering or commercial standards, 
absent a case-specific determination of beneficial use, 
violates Minn. R. 7035.2860 (2011) and Minn.Stat. § 
115A.904 (2012). 
Gregory E. Korstad, Julie N. Nagorski, Larkin Hoff-
man Daly & Lindgren Ltd., Minneapolis, MN, for 
relator Minnikka Properties, LLC. 
 
Lori Swanson, Attorney General, Ann E. Cohen, As-
sistant Attorney General, St. Paul, MN, for respond-
ent Minnesota Pollution Control Agency. 
 
Considered and decided by WORKE, Presiding 
Judge; HALBROOKS, Judge; and LARKIN, Judge. 
 

OPINION 
HALBROOKS, Judge. 

Relator Minnikka Properties, LLC challenges the 
Minnesota Pollution Control Agency's (the MPCA) 
final administrative order requiring Minnikka to re-
move waste-tire shreds from driveways that it con-
structed on its property. Minnikka argues that the 
MPCA (1) erred by concluding that its use of waste 

tires is not beneficial use under Minn. R. 7035.2860 
and (2) denied Minnikka due process by providing 
insufficient notice of the alleged violation. Because 
the MPCA's final order is supported by substantial 
evidence and is unaffected by legal error and because 
Minnikka's due-process claim is without merit, we 
affirm. 
 

FACTS 
Minnikka is a corporation owned and managed 

by Monte Niemi. Niemi also owns First State Tire 
Disposal (FSTD), a waste-tire processing facility that 
sells shredded tires for use in construction projects. In 
2010, Minnikka purchased land in Brunswick near 
Harbor Road that Niemi planned to develop for his 
own residence. Niemi constructed two driveways on 
the property to create access to public roads. To build 
the driveways, Minnikka excavated an area 898 feet 
long, 18 feet wide, and up to 10 feet deep and filled 
the area with approximately 200 semi-truck loads of 
tire shreds supplied by FSTD. 
 

Minn. R. 7035.2860, the beneficial-use rule, al-
lows waste-tire use in land construction under two 
limited circumstances. Waste-tire parts can be used 
as lightweight fill in public-road construction if the 
tire parts are wrapped in fabric, pursuant to Minneso-
ta Department of Transportation (MnDOT) specifica-
tions. Minn. R. 7035.2860, subp. 4(G). They can also 
be used as a one-to-one substitute for conventional 
construction aggregate. Id., subp. 4(H). Under either 
circumstance, the waste tires cannot be used in quan-
tities exceeding accepted engineering or commercial 
standards. Id., subp. 2(E). 
 

In July 2010, the MPCA began receiving com-
plaints concerning Minnikka's Harbor Road project. 
One local resident complained that hundreds of loads 
of shredded tires were being used to fill a 20– to 25–
foot trench on the property and that some were in 
standing water. Curtiss Hoffman, an inspector with 
the MPCA, scheduled a site visit with Niemi and 
asked Niemi to bring a copy of the project's plan to 
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the site visit.FN1 
 

Inspector Hoffman visited the project site three 
days later, but could not observe the waste-tire mate-
rial because the trenches had been filled in and cov-
ered. During the inspection, Niemi provided Inspec-
tor Hoffman with a design plan that had been pre-
pared the day before by Richard Larson, a retired 
engineer who works as a consultant to FSTD. The 
plan called for 8–10 feet of shredded waste tires as 
“light weight fill” that would be encapsulated by geo-
textile fabric. 
 

*2 Inspector Hoffman provided Larson's plan to 
MPCA engineer Daniel Vleck, who noticed that it 
was dated as having been prepared the day before the 
site visit, a detail that Inspector Hoffman had over-
looked. Larson explained that Niemi had called him 
several weeks earlier about the project, but admitted 
that he prepared the driveway plan after the project 
was complete and without visiting the construction 
site. Larson relied on general information on the In-
ternet in devising the plan. 
 

Subsequent to the site visit, the MPCA received 
additional complaints from citizens who insisted that 
Larson's plan had not been followed, alleging that 
Minnikka had not used fabric to encapsulate the 
waste-tire shreds and that the excavation was deeper 
than 8–10 feet. Inspector Hoffman also received pho-
tographs taken by Brandon McGaw, a conservation 
officer with the Minnesota Department of Natural 
Resources, showing that the tire shreds that filled the 
excavated site were not encapsulated in fabric. The 
MPCA asked Minnikka to respond to these allega-
tions. Niemi replied that Minnikka did not use fabric 
to isolate the tire shreds from the soil but had used 
just 8–10 feet of waste tires as provided in the project 
plan. 
 

In December 2010, the MPCA issued a proposed 
administrative order, concluding that Minnikka's use 

of tire shreds in its Harbor Road driveways failed to 
constitute beneficial use and therefore required a 
case-specific beneficial-use determination. Minnikka 
refused to submit a case-specific application, assert-
ing that its use of tire shreds in past projects justified 
its use here. 
 

In November 2011, the MPCA issued a revised 
proposed administrative order, ordering the removal 
of the tire shreds from the driveways. The MPCA 
specifically concluded that the driveway project did 
not qualify as beneficial use under either subpart 
4(G) of the beneficial-use rule, because Minnikka 
failed to use fabric to encapsulate the waste tires, or 
subpart 4(H), because the use of the tire shreds as an 
aggregate substitute “exceeds any reasonable use of 
aggregate and is more consistent with the use of 
waste tires for general fill purposes, or is in fact an 
effort to dispose of excess waste tire material.” 
 

Minnikka requested a contested hearing on the 
issue of whether its Harbor Road driveway project 
qualified under subpart 4(H) of the beneficial-use 
rule, asserting that it used the tire shreds as frost-
heave protection. An administrative-law judge (ALJ) 
held a three-day contested hearing in which 16 wit-
nesses testified. The testimony and exhibits admitted 
at the hearing focused on the depth of the tire shreds 
in the Harbor Road driveways, whether the driveway 
soils are susceptible to frost heaves, and engineering 
standards for use of tire shreds as frost-heave protec-
tion. 
 

Several local residents testified that they ob-
served the driveway excavation and that it was deep-
er than 8–10 feet. Victoria Fore, who owns the adja-
cent property, testified that the excavated trench was 
more than ten feet deep and that a “semi” could have 
fit in there. Darryl McIalwain, a highway-
construction worker, testified that the excavation was 
likely deeper than ten feet and that the soils on the 
site were “perfect road material,” not at risk of frost 
heaves. Dennis McNally testified that the excavation 
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was 12–15 feet deep and that the site's soils were 
“hardpan.” Niemi testified that he used tire shreds at 
depths up to ten feet and had done so in past projects 
without raising MPCA's concern. 
 

*3 Daniel Vleck, an MPCA engineer who spe-
cializes in landfill and frost protection, testified that 
“there is no need to have a 10–foot layer of shreds in 
a driveway” for frost protection. He further testified 
that the standards of the American Society for Test-
ing Materials (ASTM), a guide for engineers, provide 
that a layer of waste-tire material approximately 6 to 
18 inches deep is sufficient to provide frost protec-
tion in a road. Blake Nelson, a geotechnical engineer 
with MnDOT who specializes in soil areas needing 
correction and who devised the MnDOT specifica-
tions for tire-shred use in road construction, also tes-
tified as an expert witness. Nelson testified that the 
MnDOT standard for frost protection is 6 to 18 inch-
es with tire shreds and that, while two feet may be 
used, ten feet is “definitely not” necessary. He stated 
that he had never heard of a single project in Minne-
sota or out-of-state requiring ten feet of fill for frost 
protection. 
 

Minnikka called Anthony Francis, an engineer 
with Northern Technologies Inc. (NTI), to testify 
about a report that NTI completed after taking soil 
borings from the completed project site. Francis testi-
fied that areas of the soil on Minnikka's property 
were moderately to highly frost susceptible, but con-
ceded that NTI failed to perform any laboratory anal-
ysis of the soil borings it took. Minnikka also called 
Matthew Oman of Braun Intertec Corporation, who 
testified concerning a report that he prepared based 
on NTI's report and other general information that he 
located on the Internet. Oman testified that the soils 
at the Harbor Road site were likely susceptible to 
frost but that ten feet of tire shreds exceeded the most 
conservative estimate of what is necessary for protec-
tion against frost. Richard Larson was not offered as 
an expert witness, but he testified that he planned for 
8–10 feet of frost protection based on his experience 

and “[did] not care” what MnDOT or ASTM recom-
mend. 
 

The ALJ issued findings of fact, conclusions, 
and a recommendation that the MPCA affirm and 
implement the agency's proposed administrative or-
der. The ALJ found “[n]o relevant and reliable evi-
dence in the record” supporting the use of ten feet of 
tire shreds as frost-heave protection. Accordingly, the 
ALJ concluded that Minnikka violated Minn. R. 
7035.2860 and Minn.Stat. § 115A.904 by utilizing 
tire shreds in the Harbor Road driveways “in quanti-
ties that exceed accepted engineering standards” 
without a case-specific beneficial-use determination. 
The ALJ found that the MPCA's witnesses were 
“credible in all material respects” and “highly quali-
fied experts” who each “testified to a reasonable de-
gree of scientific certainty with regard to their profes-
sional examinations and opinions.” 
 

The ALJ found that Larson's testimony was “not 
credible or scientifically based.” The ALJ gave little 
weight to Francis's testimony due to its lack of relia-
bility and found that the Braun report actually sup-
ported the MPCA's position because it recommended 
against excavating to the depths that Minnikka did. 
The ALJ gave no weight to evidence of projects that 
Minnikka performed prior to the adoption of the ben-
eficial-use rule, explaining: “When a law or rule 
changes, what may have been permissible and legal 
before the change is no longer permissible after the 
change. Mr. Niemi's ‘napkin’ projects between 1986 
and 2004 are irrelevant to this proceeding.” 
 

*4 The MPCA adopted the ALJ's findings and 
conclusions and issued a final order, directing Min-
nikka to remove the tire shreds from the Harbor Road 
property and to dispose of them properly. Minnikka 
filed a certiorari petition, seeking judicial review of 
the final agency decision. 
 

ISSUES 
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I. Did the MPCA err by determining that Min-
nikka's use of tire shreds was unlawful? 

 
II. Was Minnikka denied procedural due process? 

 
ANALYSIS 

We may reverse or modify an administrative de-
cision if the substantial rights of the petitioner may 
have been prejudiced because the administrative find-
ings, inferences, conclusions, or decisions are affect-
ed by an error of law, unsupported by substantial 
evidence in view of the entire record, or arbitrary or 
capricious. Minn.Stat. § 14.69(d)–(f) (2012). “Upon 
review, our court must exercise judicial restraint, lest 
we substitute our judgment for that of the agency.” In 
re Eller Media Co.'s Applications for Outdoor Adver. 
Device Permits in the City of Mounds View, 664 
N.W.2d 1, 7 (Minn.2003). An administrative agency's 
decision enjoys presumptive correctness, and we de-
fer to the agency's expertise and specialized 
knowledge in the field. In re Annandale & Maple 
Lake NPDES/SDS Permit Issuance, 731 N.W.2d 502, 
513 (Minn.2007). “We will not disturb an agency's 
decision as long as the agency's determination has 
adequate support in the record as required by the sub-
stantial evidence test.” Eller Media, 664 N.W.2d at 7. 
 

I. 
The question this appeal presents is whether the 

MPCA erred by determining that Minnikka's use of 
tire shreds in the construction of two private drive-
ways failed to qualify as a beneficial use under Minn. 
R. 7035.2860, subp. 4(H). Minnesota law prohibits 
“disposal of waste tires in the land ... except for bene-
ficial uses of tire-derived products designated by the 
commissioner.” Minn.Stat. § 115A.904.FN2 A waste 
tire is a tire “no longer suitable for its original intend-
ed purpose.” Minn.Stat. § 115A.90, subd. 11 (2012). 
Under its regulatory authority, the MPCA promulgat-
ed the beneficial-use rule which designates 17 uses of 
solid waste as “standing beneficial uses.” Minn. R. 
7035.2860, subp. 4. Standing beneficial uses are 
permitted without any notice to the MPCA of that 

use. Id. All other solid-waste use is prohibited, absent 
a case-specific beneficial-use determination by the 
MPCA. Id., subp. 5. 
 

The rule designates two standing beneficial uses 
of waste-tire parts. Subpart 4(G) allows tire shreds to 
be used as lightweight fill in public roads if they are 
encapsulated by fabric in accordance with engineer-
ing practices developed for roadways by MnDOT. Id. 
(citing Minn.Stat. § 115A.912, subd. 4). Subpart 4(H) 
allows tire chips to be “used as a substitute for con-
ventional aggregate in construction ... when the ratio 
of [the] substitution is no greater than one to one by 
volume.” Id., subp. 4(H). The beneficial-use designa-
tion under subpart 4(H) does not apply to the “use of 
tire chips as general construction fill or clean fill.” Id. 
The rule does not define tire shreds or tire chips. All 
other use of waste tires is prohibited by law and re-
quires application for a case-specific beneficial-use 
determination from the MPCA. Minn.Stat. § 
115A.904; Minn. R. 7035.2860, subp. 5. 
 

*5 In addition, to qualify as a beneficial use, 
“solid waste must not be used in quantities that ex-
ceed accepted engineering or commercial standards. 
Excess use of solid waste is not authorized by this 
part and is considered disposal.” Minn. R. 7035.2860, 
subp. 2(E). Disposal of solid waste is unlawful absent 
a permit. See Minn. R. 7001.3050 (2011). 
 

Minnikka insists that the central question on ap-
peal is whether the beneficial-use rule requires “an 
engineered design document in advance of the use of 
[waste tires]” under subpart H. We disagree. The 
dispositive issue before the ALJ concerned the quan-
tity of waste tires that Minnikka used and whether 
that amount conformed to accepted engineering 
standards. The record does not support Minnikka's 
assertion that the MPCA's decision turned on the ex-
istence of a project plan at the time of the excavation. 
We therefore address whether substantial evidence 
supports the ALJ's findings regarding the quantity of 
tire shreds that Minnikka used and the engineering 
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standards for frost-heave protection. 
 
A. Substantial Evidence 

[1] The ALJ's finding that Minnikka used tire 
shreds in depths up to ten feet in the driveway con-
struction is supported by Niemi's testimony and that 
of several local residents. The ALJ also found that no 
relevant or reliable record evidence supports using 
ten feet of waste-tire material for frost-heave protec-
tion. We agree. Expert testimony from Vleck and 
Nelson, who were deemed “credible in all material 
respects” and who testified that less than two feet of 
tire fill is necessary for frost protection, provides 
ample support for this finding. And none of Min-
nikka's expert witnesses testified to the contrary. Lar-
son, who was not offered as an expert witness, did 
not cite any scientific material in support of his rec-
ommendation of ten feet for frost protection, and, 
consequently, the ALJ deemed his testimony to be 
unreliable. On this record, we conclude that substan-
tial evidence supports the ALJ's finding that Min-
nikka used more tire shreds than were necessary to 
protect its driveways from frost heaves. 
 

[2] Minnikka suggests that the ALJ's decision as 
to what testimony to credit is a legal issue requiring 
de novo review. But it is a well-settled principle that 
“[w]e defer to an agency decisionmaker's conclusions 
regarding conflicts in testimony, the weight given to 
expert testimony and the inferences to be drawn from 
testimony.” In re Excess Surplus Status of Blue Cross 
& Blue Shield of Minn., 624 N.W.2d 264, 278 
(Minn.2001). Minnikka has failed to cite any legal 
authority supporting de novo review of those deter-
minations. 
 

[3] Minnikka also contends that the MPCA's de-
cision was arbitrary and capricious because it rejected 
Larson's testimony and credited the testimony of 
government engineers. This argument lacks a basis in 
the law. An ALJ's decision is not arbitrary and capri-
cious when it credits one opinion when there are dif-
fering opinions on a matter. In re Review of 2005 

Annual Automatic Adjustment of Charges for All 
Elec. & Gas Utils., 768 N.W.2d 112, 123 
(Minn.2009). Furthermore, because credibility de-
terminations rest with the ALJ, not the appellate 
courts, we defer to the ALJ's decision to discredit 
Larson's lay testimony and to credit Vleck's and Nel-
son's expert testimony. 
 

*6 In sum, substantial evidence supports the 
ALJ's determination that Minnikka's use of tire 
shreds to a depth of ten feet does not qualify as bene-
ficial use because that amount exceeds accepted en-
gineering standards for frost-heave protection, in vio-
lation of Minn. R. 7035.2860, subp. 2. The MPCA 
did not err by concluding that Minnikka disposed of 
waste tires in violation of Minn.Stat. § 115A.904. 
 
B. Errors of law 

Minnikka asserts that the MPCA imposed re-
quirements on Minnikka that are not in the rules by 
(1) requiring an engineering plan, (2) imposing a size 
requirement on its waste-tire parts, (3) revising the 
rules during this enforcement action, and (4) acting 
inconsistently by approving ten feet of tire shreds in 
its past projects. These arguments mischaracterize the 
record and the agency's decision. 
 
1. An engineered plan 

Minnikka asserts that the MPCA required Min-
nikka to have an engineered plan in advance of its 
waste-tire use. To support this assertion, Minnikka 
points to the testimony of Heidi Croenig, MPCA's 
compliance and enforcement supervisor. Croenig 
confirmed several times throughout her testimony 
that there is no requirement in the rules for an engi-
neered plan. She clarified, as a general matter, that 
when she investigates a project that has several hun-
dred feet of tire fill that is otherwise unexplained, she 
would like to see a plan showing the purpose for the 
tires. This does not establish that the MPCA inter-
prets subpart 4(H) as requiring an engineered plan or 
that it required Minnikka to have one. The MPCA 
asked to see the engineered plan that FSTD was re-
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quired, as a condition of its permit, to obtain from 
Minnikka in advance of supplying waste-tire materi-
als to it. But the absence of that plan during excava-
tion did not establish the basis for Minnikka's viola-
tion. Rather, the MPCA's order was based on Min-
nikka's failure to sufficiently rebut the ample evi-
dence that it had used tire shreds in amounts that vio-
lated the beneficial-use rule. 
 
2. Size of shreds 

Minnikka argues that the MPCA found Minnikka 
to be in violation of the beneficial-use rule because it 
used tire shreds instead of tire chips. In its proposed 
administrative order, the MPCA found 
 

that the use of waste tire material for the road pro-
ject does not meet [subpart 4(H) standing use] be-
cause the material consists largely of tire shreds, 
not chips, and because while waste tires 
shreds/chips might substitute for aggregate in cer-
tain drainage applications, the volume of the waste 
tires shreds/chips used for this project exceeds any 
reasonable use of aggregate. 

 
This proposed finding reveals that, regardless of 

whether Minnikka used chips, shreds, or a combina-
tion of the two, it used that material in excess of what 
was permissible under the beneficial-use standards. 
The MPCA's final order reflects that Minnikka's vio-
lation was under subpart 2 for using waste-tire mate-
rials in excess of what was required for frost protec-
tion and did not turn on any distinction between chips 
and shreds. 
 
3. Rule revision 

*7 Minnikka accuses the MPCA of revising the 
beneficial-use rule outside of the rulemaking process 
and applying a new rule to Minnikka. To support its 
allegation, Minnikka points to a single draft docu-
ment prepared by Vleck, outlining his “thoughts” on 
“appropriate uses of tire shreds and chips and appro-
priate quantities.” It contemplates the potential use of 

geotextile fabric in landscaping, the appropriate depth 
of lightweight fill, and a definition of “tire chip,” 
among other matters. The document is marked 
“draft,” contains neither a header, title, nor addressee, 
includes hand-written notes in the margins, and does 
not appear to have been distributed to anyone. This 
document does not constitute a rule revision. There is 
no evidence whatsoever indicating that the MPCA 
either revised the beneficial-use rule outside the 
rulemaking process or imposed requirements on 
Minnikka that are not included in the rule. 
 
4. Past projects 

[4] The ALJ concluded that the evidence con-
cerning projects that FSTD and Niemi completed 
prior to the adoption of the beneficial-use rule was 
irrelevant to this enforcement action. We agree. On 
appeal, Minnikka again points to its projects that pre-
date the beneficial-use rule as evidence that the 
MPCA's application of the rule here was the result of 
an “unpublished” and “sudden” change to the rule. 
But evidence of what projects occurred before the 
beneficial-use rule existed does not demonstrate that 
the MCPA's application of the beneficial-use rule 
here was inconsistent with other applications of the 
rule. The MPCA's decision is supported by substan-
tial evidence, is neither arbitrary nor capricious, and 
is unaffected by any error of law. 
 

II. 
[5][6][7] Minnikka argues that the MPCA pro-

vided insufficient notice of the alleged violation of 
the beneficial-use rule. We review de novo the pro-
cedural due process afforded a party. Zellman ex rel. 
M.Z. v. Indep. Sch. Dist. No. 2758, 594 N.W.2d 216, 
220 (Minn.App.1999), review denied (Minn. July 28, 
1999). Both the United States Constitution and the 
Minnesota Constitution provide that no person shall 
be deprived of property without due process of law. 
U.S. Const. amend. XIV, § 1; Minn. Const. art. I, § 7. 
Due process requires notice and the opportunity for a 
hearing. Cleveland Bd. of Educ. v. Loudermill, 470 
U.S. 532, 542, 105 S.Ct. 1487, 1493, 84 L.Ed.2d 494 
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(1985). 
 

The record belies Minnikka's assertion that it 
was not properly informed of its violation prior to the 
administrative hearing. It was the MPCA's proposed 
administrative orders that put Minnikka on notice of 
the violation of Minn.Stat. § 115A.904, for failing to 
qualify as beneficial use under Minn. R. 7035.2860. 
And it was that notice that prompted Minnikka to 
request a contested hearing on the application of sub-
part 4(H) to its driveway project. This met the due-
process requirements of notice and an opportunity to 
be heard. 
 

Minnikka contends, however, that it was denied 
due process because the MPCA “changed its posi-
tion” on Minnikka's compliance between July and 
December 2010. But the fact that the MPCA initially 
determined in July that Minnikka had complied with 
the beneficial-use rule, only to conclude that it had 
not complied following further investigation, does 
not undermine Minnikka's rights. And Minnikka's 
argument that the MPCA “changed its allegation at 
trial”—no longer alleging that Minnikka violated 
subpart 4(G) but that its project failed to qualify un-
der subpart 4(H)—is also flawed. The MPCA's pro-
posed administrative order discussed each of the ben-
eficial-use designations that might apply to the 
driveways. It was Minnikka that requested a hearing 
only on whether it qualified under subpart 4(H). It is 
understandable, then, why the MPCA only addressed 
the application of subpart 4(H) at the hearing. Our 
careful review of the record yields nothing to per-
suade us that Minnikka received a constitutionally 
deficient hearing. 
 

DECISION 
*8 Because Minnikka used waste tires in quanti-

ties that exceeded accepted engineering or commer-
cial standards and failed to obtain a case-specific 
determination of beneficial use, the MPCA did not 
err by concluding that Minnikka violated Minn. R. 
7035.2860 and Minn.Stat. § 115A.904. 

 
Affirmed. 

 
FN1. Inspector Hoffman presumed that 
Niemi would have a copy of that plan be-
cause, as a condition of its facility permit, 
FSTD is required to obtain a project plan or 
a signed statement from each of its custom-
ers showing that the waste-tire products pur-
chased from FSTD would be used according 
to the beneficial-use rule and not as general 
construction fill. 

 
FN2. Section 115A.904 was amended in 
2012 to reflect the existence of the benefi-
cial-use rule, Minn. R. 7035.2860, promul-
gated in 2004. 

 
Minn.App.,2013. 
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