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Minnesota Tax Court, Second Judicial District, 
Ramsey County, Regular Division. 

FORD MOTOR COMPANY, Petitioner, 
v. 

COUNTY OF RAMSEY, Respondent. 
 

Nos. C5–07–4696, 62–CV–08–3719, 62–CV–09–
6357, 62–CV–10–4801, 62–CV–11–4129. 

June 19, 2013. 
 
Thomas R. Wilhelmy and Christopher A. Stafford, 
Attorneys at Law, represented petitioner Ford Motor 
Company. 
 
Marc J. Manderscheid, Andrew M. Carlson, and Ben-
jamin E. Gurstelle, Attorneys at Law, represented 
respondent Ramsey County. 
 

ORDER GRANTING COUNTY'S PRETRIAL 
MOTIONS CONCERNING CONTAMINATION 

VALUE 
BRADFORD S. DELAPENA, Chief Judge. 

*1 This matter came before the Honorable Brad-
ford S. Delapena, Chief Judge of the Minnesota Tax 
Court, on the County's motion for partial summary 
judgment that the Subject Property has no “contami-
nation value,” and the County's related motion in 
limine to exclude at trial all evidence that contamina-
tion or clean-up costs affect the property's contamina-
tion value or market value. 
 

The court, upon all the files, records, and pro-
ceedings herein, now makes the following: 
 

ORDER 

1. The County's motion for partial summary 
judgment that the Subject Property has no “contami-
nation value” as a matter of law is granted. 
 

2. The County's motion in limine to exclude at 
trial all evidence of contamination or clean-up costs 
is granted to the extent that such evidence is offered 
to prove the Subject Property's “contamination value” 
or to reduce its market value based directly upon the 
physical presence of contaminants. 
 

IT IS SO ORDERED. 
 

MEMORANDUM 
I. INTRODUCTION 

Minnesota law generally requires that all real 
property be valued at market value. An exception to 
this rule requires an assessor to reduce the market 
value of a property containing contaminants by the 
property's “contamination value,” which by statute 
may not exceed the estimated cost of implementing a 
reasonable “response action plan.” Although a prop-
erty's contamination value reduces its market value, 
Minnesota imposes upon a property's contamination 
value a special “contamination tax” at “100 percent 
of the class rate for the property” unless specified 
conditions are satisfied. Thus, contamination value 
simultaneously: (a) reduces the market value of a 
contaminated property; and (b) serves as the tax base 
for the separate contamination tax. 
 

The County brings a motion for partial summary 
judgment asking us to rule that because Ford has not 
yet completed the administrative steps necessary to 
create a “response action plan,” the Subject Property 
cannot be assigned a “contamination value” and thus 
has none as a matter of law. The County also brings a 
related motion in limine to exclude at trial all evi-
dence of contamination and remediation costs to the 
extent that such evidence is offered to prove the Sub-
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ject Property's contamination value or to reduce its 
market value based on the physical presence of con-
taminants. Ford opposes the County's motions as 
premature, arguing that the County misunderstands 
the state's contamination tax regime. Because we 
agree with the County, we grant its motions. 
 
II. FACTUAL BACKGROUND 

This case involves the market value of Ford's 
Twin Cities Assembly Plant (“TCAP”). Ford's prop-
erty tax petitions for the 2006 through 2010 assess-
ment dates (Pay–2007 through Pay–2011) have been 
consolidated. 
 

In 1990, the Minnesota Pollution Control Agen-
cy (“MPCA”) issued a Request for Response Action 
concerning specific areas of the TCAP where under-
ground storage tanks were located.FN1 As of 1992, the 
TCAP was listed on the Minnesota “superfund” list 
of contaminated areas.FN2 Following Ford's remedia-
tion of the specified areas, the TCAP was removed 
from the superfund list.FN3 
 

FN1. Affidavit of Benjamin E. Gurstelle (Ju-
ly 17, 2012), Ex. C at 17. 

 
FN2. Gurstelle Aff. ¶ 4. 

 
FN3. Gurstelle Aff. ¶ 4; id., Ex. C at 18–20, 
22. 

 
*2 On July 17, 2007, Ford enrolled the TCAP in 

the MPCA's Voluntary Investigation Cleanup 
(“VIC”) Program.FN4 
 

FN4. See generally Gurstelle Aff., Ex. D. 
On the same day, Ford also enrolled the 
TCAP in the MPCA's Petroleum Brown-
fields Program. This program follows the 
same general structure as the VIC program, 
including the necessary Phase I and Phase II 
investigations. See generally Gurstelle Aff., 

Ex. E. 
 

The key functions of the VIC Program are to 
provide guidance for a site investigation; to provide 
MPCA review of the adequacy and completeness 
of such investigation; and to approve cleanup plans 
(response action plans) to address identified con-
tamination. By obtaining MPCA approval of inves-
tigation and response action plans, landowners, 
lenders and potential developers can be reasonably 
confident that they know the extent of any envi-
ronmental problems on the property, can deter-
mine the most appropriate cleanup action, and can 
calculate the cost of cleanup measures needed to 
satisfy statutory requirements.FN5 

 
FN5. Gurstelle Aff., Ex. L at 2. 

 
The overall VIC process can be time-

consuming,FN6 and can involve multiple steps includ-
ing the following: 
 

FN6. Gurstelle Aff., Ex. J. 
 

• Program Application 
 

• Phase I Investigation & Report 
 

• Phase I Report Review 
 

• Phase II Investigation Work Plan & Implementa-
tion 

 
• Phase II Investigation Report 

 
• Phase II Investigation Report Review 

 
• Focused Feasibility Study (if necessary) 

 
• Focused Feasibility Study Report Review (if nec-
essary) 
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• Preparation and Submission of Response Action 
Plan (RAP) 

 
• Implementation of Response Action Plan 

 
• Response Action Plan Implementation Report.FN7 

 
FN7. Gurstelle Aff., Ex. J at 1–4. 

 
A Phase I report typically contains a site history, 

an environmental profile, and an environmental 
assessment.FN8 Following MPCA review of a Phase I 
Report, program participants enter Phase II: 
 

FN8. Gurstelle Aff., Ex. M at 1. 
 

The focus of the Phase II Investigation is to deter-
mine if potential sources of contamination identi-
fied during the Phase I Investigation ... are causing 
a release or threatened release of hazardous sub-
stances, contaminants or pollutants to the soil, and 
surface water and ground water on the property.... 
The Phase II Investigation primarily entails gather-
ing site specific data on soils, surface water and 
ground water.FN9 

 
FN9. Gurstelle Aff., Ex. M at 1 (emphasis 
added). 

 
A focused feasibility study and report is neces-

sary only “if the results of the Phase II Investigation 
indicate that there is an on-site source for the contam-
inant(s)....” FN10 Although a focused feasibility study 
may be unnecessary in some cases, a Phase II Inves-
tigation is mandatory: 
 

FN10. Gurstelle Aff., Ex. J at 1. 
 

Prior to the development of a [Response Action 
Plan], a Phase II Investigation needs to be complet-

ed.... For some projects a Focused Feasibility Study 
(FFS) is needed prior to preparation of a RAP.... 
By statute, the MPCA Commissioner cannot ap-
prove a RAP unless the nature and extent of the re-
lease or threatened release have been adequately 
identified, evaluated and documented in investiga-
tion reports.FN11 

 
FN11. Gurstelle Aff., Ex. N at 1. 

 
In its VIC Program application, Ford sought 

from the MPCA, among other things, “[t]echnical 
review and approval of a voluntary response action 
plan which may lead to a Certificate of Completion 
under the Land Recycling Act (Minn.Stat. § 
115B.175).” FN12 On behalf of Ford, Arcadis com-
pleted a Phase I Environmental Site Assessment 
(“ESA”) on June 29, 2007.FN13 Arcadis' survey of the 
environmental conditions at the TCAP was based 
upon a site inspection and “information obtained 
from publicly available databases, review of docu-
mentation and site plans provided by Ford, infor-
mation obtained through research conducted through 
state, county and local agencies, and interviews with 
individuals having relevant information pertaining to 
historical and current conditions at TCAP.” FN14 As 
this recitation of sources indicates, Arcadis' Phase I 
ESA did not include any physical sampling or testing 
of soil or ground water at the TCAP to identify the 
presence or amount of potential contaminants.FN15 As 
previously noted, such testing occurs during Phase 
II.FN16 
 

FN12. Gurstelle Aff., Ex. D at 22603. 
 

FN13. See generally Gurstelle Aff., Ex. C. 
 

FN14. Gurstelle Aff., Ex. C at 6. 
 

FN15. Gurstelle Aff., Ex. C at 6–12. 
 

FN16. Gurstelle Aff., Ex. I at 10; see also 
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id., Ex. M (describing in detail a Phase II 
Investigative Workplan). 

 
*3 On May 28, 2010, Ford submitted to the 

MPCA its Phase II Interior Investigation Work 
Plan.FN17 There is no evidence in the record that Ford 
has completed its Phase II Investigation or has sub-
mitted to the MPCA for review its Phase II Investiga-
tion Report.FN18 In addition, there is no evidence in 
the record that, on any of the assessment dates at is-
sue here, Ford had either prepared or submitted to the 
MPCA a voluntary response action plan. FN19 
 

FN17. See generally Gurstelle Aff., Ex. F. 
 

FN18. Gurstelle Aff. ¶ 5. 
 

FN19. Gurstelle Aff. ¶ 6. 
 
III. PROCEDURAL POSTURE 

Ramsey County moves for partial summary 
judgment that the contamination value of the TCAP 
is zero and, accordingly, that the market value of the 
TCAP may not be reduced for the presence of con-
taminants.FN20 A property's contamination value 
“may be no greater than the estimated cost of imple-
menting a reasonable response action plan.” 
Minn.Stat. § 270.93 (2012). The County argues that 
because Ford has not yet completed its Phase II in-
vestigation-a necessary prerequisite to the preparation 
of a response action plan-the Subject Property cannot 
be assigned a “contamination value,” and thus has 
none as a matter of law.FN21 The County also brings a 
related motion in limine to exclude at trial all evi-
dence of contamination or clean-up costs to the ex-
tent that such evidence is offered to prove “contami-
nation value” or to reduce market value based direct-
ly upon the physical presence of contaminants. FN22 
 

FN20. County's Mot. Partial Summ. J. & 
Mot. In Limine (County's Mot.) at 1. 

 

FN21. County's Mem. Supp. Mot. Partial 
Summ. J. & Mot. In Limine (County's 
Opening Mem.) at 24–27; County's Reply 
Mem. at 2. 

 
FN22. County's Mot. at 1–2; County's Open-
ing Mem. at 27–28. The parties agree that 
the market value of the Subject Property 
may be affected by the “stigma” of contami-
nation on the site, an issue distinct from the 
property's statutory “contamination value.” 
County's Opening Mem. at 27 n. 8; Ford's 
Mem. Opp'n Mot. Partial Summ. J. & Mot. 
In Limine (Ford's Mem.) at 8, 14–15; Coun-
ty's Reply Mem. at 12. See generally Deal-
ers Mfg. v. Cnty. of Anoka, 615 N .W.2d 76, 
81 (Minn.2000) (“contamination value as 
defined by Minn.Stat. § 273.11, subd. 17 
does not include stigma”). 

 
Ford opposes the County's motions as premature 

FN23 and contends that the County misunderstands the 
state's contamination tax regime.FN24 According to 
Ford, the assignment of a contamination value does 
not require an approved response action plan.FN25 
Ford also asserts that—even though it has not yet 
created a response action plan within the meaning of 
Minnesota Statutes chapter 115B (2012)—it should 
be allowed to present at trial expert testimony con-
cerning the estimated cost of implementing a reason-
able response action plan.FN26 
 

FN23. Ford's Mem. at 12–14. 
 

FN24. Ford's Mem. at 5–7. 
 

FN25. Ford's Mem. at 7, 10–12. 
 

FN26. Ford's Mem. at 12–13. 
 
IV. GOVERNING STATUTES 

In general, “all property shall be valued at its 
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market value.” Minn.Stat. § 273.11, subd. 1 (2012). 
There is, however, an exception for properties con-
taining contaminants: 
 

(a) In determining the market value of property 
containing contaminants, the assessor shall reduce 
the market value of the property by the contamina-
tion value of the property. The contamination value 
is the amount of the market value reduction that re-
sults from the presence of the contaminants, but it 
may not exceed the cost of a reasonable response 
action plan.... 

 
(b) For purposes of this subdivision, “asbestos 

abatement plan,” “contaminants,” and “response 
action plan” have the meanings as used in sections 
270.91 and 270.92. 

 
Minn.Stat. § 273.11, subd. 17 (2012). 

 
Although a property's contamination value re-

duces its market value, Minnesota imposes upon a 
property's contamination value a special “contamina-
tion tax.” Section 270.91 provides in part that “[a] tax 
is annually imposed on the contamination value of 
taxable real property in this state.” Minn.Stat. § 
270.91, subd. 1 (2012). The contamination tax is im-
posed at “100 percent of the class rate for the proper-
ty” unless specified conditions are satisfied. Id., subd. 
2. Section 270.93 provides in relevant part: 
 

*4 The contamination value of a parcel of prop-
erty is the amount of the market value reduction, if 
any, that is granted for general ad valorem property 
tax purposes for the assessment year because of the 
presence of contaminants. The contamination value 
for a property may be no greater than the estimated 
cost of implementing a reasonable response action 
plan.... The contamination value for a parcel with a 
reduction in value of less than $10,000 is zero. 

 
Minn.Stat. § 270.93 (2012). 

 
Under Minnesota's statutory scheme, then, a 

property's contamination value simultaneously: (a) 
reduces the market value of the contaminated proper-
ty; and (b) serves as the tax base for the separate con-
tamination tax. A property's market value may be 
independently affected by the “stigma” of environ-
mental damage, an issue entirely distinct from the 
property's statutory “contamination value.” See Deal-
ers, 615 N.W.2d at 80–81. 
 
V. SUMMARY JUDGMENT ANALYSIS 

Summary judgment is proper only where the 
pleadings, the record in the case, and any supporting 
affidavits show that there is no genuine issue as to 
any material fact and that a party is entitled to judg-
ment as a matter of law. Minn. R. Civ. P. 56.03; 
DLH, Inc. v. Russ, 566 N.W.2d 60, 69 (Minn.1997). 
“When a motion for summary judgment is made and 
supported as provided in Rule 56, an adverse party 
may not rest upon the mere averments or denials of 
the adverse party's pleading but must present specific 
facts showing that there is a genuine issue for trial. If 
the adverse party does not so respond, summary 
judgment, if appropriate, shall be entered against the 
adverse party.” Minn. R. Civ. P. 56.05; Prawer v. 
Essling, 282 N.W.2d 493, 494 (Minn.1979). The 
Minnesota Supreme Court has noted that 
“[s]peculation, general assertions, and promises to 
produce evidence at trial are not sufficient to create a 
genuine issue of material fact for trial.” Nicollet Res-
toration, Inc. v. City of St. Paul, 533 N.W.2d 845, 
848 (Minn.1995) (citing cases). 
 

Resolution of the County's motion for partial 
summary judgment requires us to interpret and apply 
several provisions of Minnesota Statutes chapters 
115B, 270, and 273. “The object of all interpretation 
and construction of laws is to ascertain and effectuate 
the intention of the legislature.” Minn.Stat. § 645.16 
(2012). A court determines legislative intent “primar-
ily from the language of the statute itself.” Brayton v. 
Pawlenty, 781 N.W.2d 357, 363 (Minn.2010) (quot-



  
 

Page 6 

2013 WL 3242880 
(Cite as: 2013 WL 3242880 (Minn.Tax Regular Div.)) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ing Gleason v. Geary, 214 Minn. 499, 516, 8 N.W.2d 
808, 816 (1943)). Words and phrases typically “are 
construed according to rules of grammar and accord-
ing to their common and approved usage,” but “tech-
nical words and phrases and such others as have ac-
quired a special meaning ... are construed according 
to such special meaning....” Minn.Stat. § 645.08(1) 
(2012); State v. Bolsinger, 221 Minn. 154, 162, 21 
N.W.2d 480, 486–87 (1946). Separate statutes in pari 
materia—those “relating to the same person or thing 
or having a common purpose”—should be construed 
in light of one another. Apple Valley Red–E–Mix, Inc. 
v. State, 352 N.W.2d 402, 404 (Minn.1984). 
 

*5 The question raised by the County's motion 
for summary judgment is whether, given Ford's lim-
ited progress through the VIC process, it is possible 
to assign the TCAP a contamination value. “[T]he 
estimated cost of implementing a reasonable response 
action plan” constitutes an upper limit on the allowa-
ble “contamination value” of the TCAP. See 
Minn.Stat. § 270.93. If Ford has not yet created a 
“response action plan” for the site (because it has not 
completed a Phase II Investigation), can sections 
273.11, subdivision 17(a), and 270.93 be applied so 
as to yield a lawful “contamination value”? We con-
clude they cannot. 
 

Under section 273.11, subdivision 17, the market 
value of a property containing contaminants must be 
reduced by its “contamination value,” which may not 
“exceed the cost of a reasonable response action 
plan” as the latter term is defined in section 270.92. 
See Minn.Stat. § 273.11, subds. 17(a)-(b) (2012). 
Section 270.93 (also governed by the definitions in 
section 270.92) likewise provides that a property's 
contamination value “may be no greater than the es-
timated cost of implementing a reasonable response 
action plan....” Minn.Stat. § 270.93. Section 270.92 
defines “response plan” to include “a response action 
plan under chapter 115B.” Minn.Stat. § 270.92, subd. 
6 (2012). 
 

In its VIC Program application, Ford specifically 
sought from the MPCA “[t]echnical review and ap-
proval of a voluntary response action plan which may 
lead to a Certificate of Completion under the Land 
Recycling Act (Minn.Stat. § 115B.175).” FN27 Be-
cause we conclude that “response action plan under 
chapter 115B” is a technical phrase, we turn to chap-
ter 115B to determine the statutory requirements for a 
valid “response action plan” for purposes of that 
chapter. See Minn.Stat. § 645.08(1); Bolsinger, 221 
Minn. at 162, 21 N.W.2d at 486–87 (technical words 
and phrases are construed according to their special 
meanings). 
 

FN27. Gurstelle Aff., Ex. D at 22603. 
 

Section 115B.175, subdivision 3, governs the 
submission and approval of voluntary response action 
plans: 
 

(a) A person shall submit a voluntary response 
action plan to the commissioner under section 
115B.17, subdivision 14. The commissioner may 
provide assistance to review voluntary response ac-
tion plans or supervise response action implemen-
tation under that subdivision. 

 
(b) A voluntary response action plan submitted 

for approval of the commissioner must include an 
investigation report that describes the methods and 
results of an investigation of the releases and 
threatened releases at the identified area of real 
property. The commissioner must not approve the 
voluntary response action plan unless the commis-
sioner determines that the nature and extent of the 
releases and threatened releases at the identified ar-
ea of real property have been adequately identified 
and evaluated in the investigation report. 

 
Minn.Stat. § 115B.175, subd. 3 (emphasis add-

ed). The mandatory “shall” in subdivision 3(a) indi-
cates that each VIC Program participant must submit 
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to the MPCA a proposed “response action plan.” 
Subdivision 3(b) sets forth the essential substantive 
requirements of a document submitted as a proposed 
“response action plan.” Under the plain meaning of 
the statute, a document submitted as “a response ac-
tion plan under chapter 115B,” Minn.Stat. § 270.92, 
subd. 6, “must include an investigation report that 
describes the methods and results of an investigation 
of the releases and threatened releases at the identi-
fied area of real property,” Minn.Stat. § 115B.175, 
subd. 3(b). 
 

*6 Ford's VIC Program application requested 
“[t]echnical review and approval of a voluntary re-
sponse action plan....” FN28 Ford's June 29, 2007 
Phase I ESA did not include any physical sampling or 
testing of soil or ground water at the TCAP to identi-
fy the presence or amount of potential contami-
nants.FN29 Indeed, under MPCA's administrative re-
gime for the VIC Program, such testing typically 
occurs during Phase II.FN30 The MPCA then reviews 
“the adequacy and completeness” of the Phase II In-
vestigation, setting the stage for the preparation of a 
valid response action plan.FN31 
 

FN28. Gurstelle Aff., Ex. D at 22603. 
 

FN29. Gurstelle Aff., Ex. C at 6–12. 
 

FN30. Gurstelle Aff., Ex. I at 10; see also 
id., Ex. M (describing in detail a Phase II 
Investigative Workplan). 

 
FN31. Gurstelle Aff., Ex. L at 2. 

 
On May 28, 2010, Ford submitted to the MPCA 

its Phase II Interior Investigation Work Plan.FN32 
There is no evidence in the record that Ford has com-
pleted its Phase II Investigation or has submitted to 
the MPCA for review its Phase II Investigation Re-
port.FN33 Consequently, based on the record before us, 
the MPCA has not decided “the adequacy or com-

pleteness” of Ford's Phase II Investigation. More im-
portantly, without the substantive information Ford 
will obtain through physical sampling during its 
Phase II Investigation, Ford has not demonstrated 
that it is in a position to formulate a valid “response 
action plan” within the meaning of chapter 115B. For 
by statute, such a plan “must include an investigation 
report that describes the methods and results of an 
investigation of the releases and threatened releases 
at the identified area of real property.” Minn.Stat. § 
115B.175, subd. 3(b). There is no evidence in the 
record that, on any of the assessment dates at issue 
here, Ford had either prepared or submitted to the 
MPCA a “response action plan” within the meaning 
of chapter 115B; nor, on this record, is there evidence 
that Ford could have done so.FN34 
 

FN32. See generally Gurstelle Aff., Ex. F. 
 

FN33. Gurstelle Aff. ¶ 5. 
 

FN34. Gurstelle Aff. ¶ 6. 
 

Because Ford has not prepared a “response ac-
tion plan” within the meaning of chapter 115B, we 
are unable to assign the TCAP a “contamination val-
ue.” Under section 270.93, the contamination value 
of a property “may be no greater than the estimated 
cost of implementing a reasonable response action 
plan.” Minn.Stat. § 270 .93. This “estimated cost” 
therefore constitutes a statutory ceiling on a proper-
ty's allowable contamination value. A response action 
plan under chapter 115B: 
 

sets forth in detail the appropriate steps to remedi-
ate waste materials, and soil, surface water, ground 
water and air contamination at or from the proper-
ty, in accordance with the approved Phase II Inves-
tigation Report.... 

 
The RAP typically includes the detailed methods 

of the chosen response actions.FN35 
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FN35. Gurstelle Aff., Ex. N at 2. 

 
Without a response action plan setting forth the 

concrete actions necessary to address the contamina-
tion documented during a Phase II Investigation, 
there can be no way to accurately estimate the costs 
of completing those concrete actions.FN36 Conse-
quently, we are unable to determine the applicable 
statutory ceiling of an allowable contamination value 
for the TCAP, and cannot apply section 270.93 to the 
Subject Property. 
 

FN36. Gurstelle Aff., Ex. N. 
 

*7 We reject Ford's assertion that the County 
misunderstands Minnesota's contamination tax re-
gime and that—even in the absence of a response 
action plan under chapter 115B—Ford can present at 
trial expert testimony concerning the estimated costs 
of implementing a reasonable response action plan. 
First, the estimate Ford proposes would not be rele-
vant. We have no doubt that Ford could retain an 
expert to formulate some estimate of the cost of re-
mediation at the TCAP. Minnesota law, however, 
expressly requires something more specific: an esti-
mate of the cost of implementing a reasonable “re-
sponse action plan” as that term is defined by law. 
See Minn.Stat. §§ 270.92, subd. 6; 270.93; 273.11, 
subds. 17(a)-(b). Since no cognizable response action 
plan for the TCAP currently exists, the expert testi-
mony contemplated by Ford would not be relevant. 
Again, without a reliable cost estimate for the con-
crete actions necessary to address contamination 
documented at the TCAP during a Phase II Investiga-
tion, there is no way we can apply section 270.93 to 
the Subject Property. 
 

Second, Ford's assertion that it will offer at trial 
an estimate of remediation costs is not sufficient to 
defeat the County's motion for partial summary 
judgment on the Subject Property's contamination 

value. As a preliminary matter, we find nothing 
premature about the County's motion. Indeed, it was 
filed just before the court-ordered deadline for filing 
pretrial motions. More importantly, when confronted 
with a properly supported motion for partial summary 
judgment, a party may not rest upon mere averments, 
but must instead produce competent responsive affi-
davits. See Minn. R. Civ. P. 56.05. FN37 Here, even 
assuming that Ford's proposed cost estimates might 
be relevant, it would not be sufficient simply to assert 
they will be forthcoming. See Nicollet Restoration, 
533 N.W.2d at 848 (“promises to produce evidence at 
trial are not sufficient to create a genuine issue of 
material fact for trial.”) 
 

FN37. An attorney representing Ford sub-
mitted an affidavit averring that in 2008 Ar-
cadis prepared “Quantitative Decision Anal-
ysis reports studying the environmental 
contamination on the subject property and 
indicating the reasonable costs of remedia-
tion.” Stafford Aff. ¶ 5. Ford did not furnish 
the court with a copy of the reports. Accord-
ingly, the substance of the reports is not be-
fore us as evidence. See Minn. R. Civ. P. 
56.05 (“Supporting and opposing affidavits 
shall be made on personal knowledge, shall 
set forth such facts as would be admissible 
in evidence, and shall show affirmatively 
that the affiant is competent to testify to the 
matters stated therein. Sworn or certified 
copies of all papers or parts thereof referred 
to in an affidavit shall be attached thereto or 
served therewith.”). In any event, for the 
reasons stated above, we have no basis to 
conclude that the cited reports would satisfy 
the substantive standards of a “response ac-
tion plan” within the meaning of chapter 
115B. 

 
Finally, we agree with Ford that application of 

section 270.93 requires only a “reasonable response 
action plan,” not one that has actually been approved 



  
 

Page 9 

2013 WL 3242880 
(Cite as: 2013 WL 3242880 (Minn.Tax Regular Div.)) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

by the MPCA Commissioner.FN38 The problem here, 
however, is not the absence of an approved response 
action plan; instead, it is that that Ford has not yet 
been able even to formulate a plan within the mean-
ing of chapter 115B .FN39 
 

FN38. Ford's Mem. at 7, 10–12. 
 

FN39. Section 270.92 imposes reduced tax 
rates on a property's “contamination value” 
one year after the MPCA Commissioner's 
approval of a response action plan, see 
Minn.Stat. § 270.92, subd. 4, whereas sec-
tion 270.93 bases the computation of “con-
tamination value” on a “reasonable response 
action plan.” Minn.Stat. § 270.93 (emphasis 
added). Consequently, the Legislature ap-
pears to have distinguished between “rea-
sonable” and “approved” plans, and to have 
contemplated the computation of a “contam-
ination value” even where the MPCA Com-
missioner has not yet approved a “response 
action plan.” Even so, the application of sec-
tion 270.93 requires: (1) the existence of 
cognizable “response action plan” (here, one 
within the meaning of chapter 115B); and 
(2) a showing of reasonableness. Because 
Ford cannot satisfy the first of these re-
quirements, it perforce cannot satisfy the se-
cond. 

 
VI. MOTION IN LIMINE 

The County brings a motion in limine to exclude 
at trial all evidence concerning contamination and 
clean-up costs to the extent that such evidence is of-
fered to prove “contamination value” or to reduce 
market value.FN40 Motions in limine are intended to 
prevent the “injection into trial matters which are 
irrelevant, inadmissible, and prejudicial.” Hebrink v. 
Farm Bureau Life Ins. Co., 664 N.W.2d 414, 418 
(Minn.App.2003) (quoting Black's Law Dictionary 
1013 (6th ed.1991)) (internal quotations omitted). A 
motion in limine thus requires the application of per-

tinent rules of evidence in light of governing substan-
tive law. When resolving questions concerning the 
preliminary admissibility of evidence, we may con-
sider all evidence that is not privileged. Minn. R. 
Evid. 104(a). 
 

FN40. County's Mot. at 1–2; County's Open-
ing Mem. at 27–28. 

 
*8 Evidence concerning the presence of contam-

inants and the costs of remediation are plainly rele-
vant to determining “contamination value” under 
sections 270.93 and 273.11, subdivision 17(a). Be-
cause we are unable to apply those statutes without a 
cognizable “response action plan,” however, we con-
clude that such evidence is inadmissible to prove 
“contamination value.” And since the assignment of a 
“contamination value” is the exclusive mechanism 
for reducing the market value of a property to ac-
count for the physical presence of contaminants, see 
Dealers, 615 N.W.2d at 81 (noting that “the term 
‘contamination value’ is defined as the reduction in 
market value resulting from the presence of contami-
nants”), we conclude that this same evidence is in-
admissible to prove a reduction in market value based 
directly upon the physical presence of contaminants. 
Consequently, we grant the County's motion to ex-
clude at trial all evidence of contamination or clean-
up costs to the extent that such evidence is offered to 
prove “contamination value” or to reduce market 
value based directly upon the physical presence of 
contaminants. 
 

As previously noted, however, the parties agree 
FN41 that contamination value and the stigma associat-
ed with environmental damage produce separate 
reductions to market value. See Dealers, 615 N.W.2d 
at 80 (noting that the supreme court has “recognized 
the separate bases for reduction in market value 
based on clean-up costs, on the one hand, and the 
stigma discount for environmental damage, on the 
other”). Our ruling today has no bearing upon the 
admissibility of evidence of the physical presence of 
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contaminants and clean-up costs as such evidence 
might be relevant to proving stigma. 
 

FN41. County's Opening Mem. at 27 n. 8; 
Ford's Mem. at 8, 14–15; County's Reply 
Mem. at 12. 
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